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By GEORGE TEMPLAR

ANNOUNCEMENT OF TWO ESSAY CONTESTS

Each year the American Bar Association conducts an essay contest pursu-
ant to the bequest of Judge Erskine M. Ross, deceased. The subject for
this year’s essay is:

“The Development of the Doctrine of Stare Decisis and the Extent to Which
It Should Be Applied.”

Essays must be submitted on or before March 15, 1945. The amount of the
prize money to be awarded the winner is three thousand dollars. The contest
is open to all members of the Association in good standing on January 1, 1945.
Essays are restricted to five thousand words, including quoted matter and
citations in the text, but footnotes and notes not included in the text are not
included in the computation. Anyone wishing to enter the contest should
communicate with the Executive Secretary, American Bar Association, 1140
N. Dearborn street, Chicago, 10, Illinois, who will furnish further information
and instructions.

The Committee on American_Citiienship of the American Bar Association
announces a prize contest for the best statements of principles or creed on
the following subjects: (1) The Responsibility of the Citizen as a Voter; (2)
the Responsibility of the Citizen as a Juror. Three prizes are to be awarded,
the first $500, the second $250, and the third $100. The above contest is open
to all members of the American Bar Association. Any contestant may write
on either one or both topics. His entry on each subject shall be limited to
two hundred fifty words, typewritien on one sheet of paper. The statement
of principles or creed must be prepared for this particular contest and not pre-
viously published. All papers must be submitted to the Committee on Ameri-
can Citizenship, American Bar Association, 1140 N. Dearborn street, Chicago,
10, Illinois, on or before May 15, 1945.

More detailed information of the above contests may be found on page VI
and page No. 643 of the November, 1944, issue of the American Bar Associa-
tion Journal.
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“THE DOCTRINE OF COMPARATIVE NEGLIGENCE”

By GEORGE TBMPLAR

Whenever two or more lawyers meet, a common question is one of the first
and most important discussed. It is, “How’s Law Business?” Among lawyers
this is a far more common topic than the weather. But, as a wit once re-
‘marked, “Everyone talks of the weather, but no one ever does anything about
it,” so, with the law business, it is a popular topic for discussion, but not often
does anyone really do anything constructive about it, at least, not often enough.

Perhaps one reason for this is because the professional man loses sight of
the point of view taken by his client, who in the majority of cases is a lay-
man (if not a corporation), and sets out, with others of his profession, to do
something that is really going to do great things for the law business. Now
the law business is something like the unemployment problem, and the indi-
vidual lawyer, if steadily employed by clients (who pay), worries not one whit
about what is happening to the law business in general. '

Yet we can no longer close our eyes to the fact that something has hap-
pened to law business, that fewer and fewer cases reach the courts, that not so
many clients ‘darken the doorway, and that upon the return from service of
many lawyers now in the armed forces, a serious problem of employment in
the profession is likely to arise. We cannot attribute the condition entirely
to the war. The condition existed before the war, to such an extent that higher
and higher educational requirements were demanded of those seeking admission
to the Bar, but even this did not stem the ever increasing tide of the unem-
- ployed or the partially employed (among the lawyers).

Some lawyers hit upon a plan to integrate the Bar. This, according to pro-
ponents of the Integrated Bar, would most certainly put the Bar Association
on a higher plane, clean it up, and make it more wholesome and desirable.
Such objectives, described in terms of glaring generalities, mean little to the
general practicing attorney and much less to his “employer,” the layman in
need of professional advice and counsel. In examining arguments in favor of
an integrated bar, the one most prominent and frequently urged was, that upon
its adoption a program would be created to punish or even disbar certain
unnamed members of the Bar before a board of disciplinarians composed of
other members of the Bar. Indeed, it must have appeared to the untutored
layman that law business had reached such a low ebb the lawyers would start
working on each other in disbarment and disciplinary actions.

‘The failure to integrate or the integration of the Bar has not and will not
solve the average general practitioner’s most pressing problem, which is, “What
can be done to help law business?” The layman client does not care a rap if
his lawyer belongs to an Integrated Bar or to a Bar group at all. He is looking
beyond that to the kind of results he will obtain in court. He wonders, first,
“Can I afford to have a lawsuit?” (He has heard a neighbor say, “You lose
even if you win.”) He wonders, next, “How much time will it take?” (The
opposing party’s “representative” has told him the case will be dragged clear
through to the supreme court and even higher, if necessary.) He wonders
what determines his right to recover or (contra) what is his liability, if any.
(He is willing to rest his case to twelve of his neighbors, but is told on the
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golf course or at the church supper that verdicts of juries are far from final
and as often as not are upset.)

Seldom does a client set himself in a lawyer’s private office who does not
have these stories and many others (some much too embarrassing for a law-
yer to relate) running through his mind. Small wonder this client (employer)
appears to be a little skeptical, maybe suspicious, yes, outright doubtful of his
chances to get justice. There are people who have a feeling that to be in
court is to gather just a little smirch on an otherwise wholesome reputation
and that to be in court often is to fall into disgrace.

Until these attitudes are removed from the average laymen, law business
may be expected to continue its present trend. To those who say this is not
a true portrayal of the situation, I reply, you have not been paying any at-
tention to what laymen say, not to mention what laymen (clients) think.

There is the group, in the Bar, who argue that the elimination of jury trials
and the substitution of a three judge court to try questions of fact would be
wholesome. This system, of course, assumes that three lawyers (judges) are
better qualified to recognize and understand the truth when they hear it than
are twelve laymen, a fact that I do not believe and one that is not true. Law-
yers sitting as judges are too likely to get in a rut of legalism and forget about
what is right and just in a particular case, and this soon would be reflected in
the further constriction of law business. Furthermore, it has been the experi-
ence of many practicing lawyers that one judge, trying the facts of a dase,
takes many ‘months to finally arrive at his findings on a submitted case. With
three judges instead of one, is it not likely that this condition would be
more aggravated than ever? Certainly it would take three judges longer to
make findings of fact than it takes one. And all of the time the layman
client waits and wonders if perhaps he should not have taken the settlement
offered, though meager, and confidentially tells his neighbors and lodge brother
that if he had the thing to do over, he most certainly would never have got
in court. On the other hand, if he is a defendant, he sees the expenses and
costs mounting, the litigation has his business tied up, he cannot have any
peace of mind with a case dragging in court, so in despair, he proposes to his
attorney, or many times to an intermediary, that he wants to buy his peace,
that he cannot afford to wait the prolonged outcome of an uncertain court
decision. ’ ‘

A practicing lawyer spends a great portion of his time explaining. He
endeavors to reduce legal propositions presented to him to terms and illus-
trations that will enable his client to understand the meaning and purpose of
statutes and rules of law. How well he succeeds at this is many times the

~ measure of his success in his home community. But the lawyer is yet to be
found, within the observation of the writer, who can satisfactorily explain to
a client who has been awarded a verdict by a jury of his neighbors, in his
home county, just why that verdict has been set aside, reversed or reduced,
or perhaps-judgment entered in favor of the opposing side notwithstanding
the verdict. No explanation made will ever be accepted by a client as the real
reason the case was so.decided, and the street corner and farm sale discussion
that follows is a most damaging factor to future court business.

No one should expect to perform a miracle and overnight offer a solution
to ‘the problem. No doubt many panaceas have been proposed, but seldom
does one ever run the gauntlet required for passage by the legislature.
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In the field of negligence actions, the type of cases supplying courts with
a good portion of their business, the rule of contributory negligence, as ap-
plied, has created more confusion and uncertainty among lawyers, and there-
fore among clients, than any other. So long as the application of the rule was
left to the jury as a question of due care, no serious problem was presented
in the administration of justice, but when the courts commenced defining
standards of conduct and declaring certain facts to constitute contributory
negligence as a matter of law, just then was the function of the jury invaded,
and the layman client left in a maize of uncertamty from which he nor his
lawyer have ever been able to escape.

The doctrine was established in an early English case in which a plaintiff,
who had stayed too late at a public house, mounted his horse after dark and
rode at full gallop down a highway and into a barrier that had been put up
by the defendant and which could be seen for a distance of one hundred yards.
The English court held that one could not cast himself upon an obstruction
which has been made by the fault of another and 'avail himself of it, if he does
not himself use common and ordinary caution. The present application of the
rule goes a good deal farther than this, and the rule, announced more than
one hundred and thirty years ago, must, by reason of changing conditions, be

“modified, or else, instead of having but four jury cases in one of the larger
judicial districts of this state in one year, there will be no need for a jury at all.

The doctrine of comparative negligence has been adopted by at least four
states: South Dakota, Wisconsin, Mississippi and our neighboring state of
Nebraska, which adopted such a law in 1913. The South Dakota act was en-
acted in 1941 and is an adoption of the Nebraska statute that has been in
operation for nearly thirty years. '

The Nebraska statute (and the South Dakota law) provide simply, that:

“In all actions brought to recover damages to a person or to his property
caused by the negligence of another, the fact that the plaintiff may have been
guilty of contributory negligence shall not bar a recovery where the contribu-
tory negligence of the plaintiff was slicht and the negligence of the defendant
was gross In comparison, but the contributory negligence of the plaintiff shall
be considered by the jury in the mitigation of damages in proportion to the

amount of contributory negligence attributable to the plaintiff; and all ques-
tions of negligence and contributory negligence shall be for the jury.”

It cannot be denied that under the legal rules of negligence and contribu-
tory negligence as they exist in Kansas today, negligence, however slight,
legally bars a recovery for a plaintiff against a reckless and grossly negligent
defendant.

Frequently, but not always, by any means, juries, in their painstaking effort
to do their duty, ¢.e., do justice between the litigants, sidestep the plain in-
structions of the trial court and find that under the evidence there was in fact
no contributory negligence—at least none sufficient to bar the plaintiff from
a recovery.

The trial judge is then faced with the problem of passing in a motion for
a new trial. He has heard all the evidence, and being human (we assume), is
impressed with the equity of the jury’s decision. If hé can keep at least one
eye on the justice of the jury’s decision while considering what his batting
average will be in the supreme court should he approve the verdict and over-
rule the motion for a new trial, more than likely he will follow the jury’s ver-
dict and uphold it.
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The tortuous course of the injured claimant has been only half run. The
appellate court must, from the cold printed page of the record, many miles
from the scene of the accident, view the entire case and ascertain whether it is
possible that the jury and even the trial judge were such unreasonable men as
to completely ignore contributory negligence of the plaintiff so obvious it can
be gleaned from a lifeless printed record. .

This may be determined by a four to three or five to four decision of the
appellate court, which, by inference, makes some additional unreasonable men.

There is undoubtedly much opposition to the comparative negligence doc-
trine. Some of it comes from the damage suit specialist who complains that it
will substantially reduce the amount of his large jury verdicts. The defense
lawyer who spends his time playing golf or addressing civic clubs and who
spends little time actually preparing his case for trial, will be opposed because
he would be required to make some faithful, energy consuming preparation for
the effective defense of a case. Some will oppose it merely because it is a
modification of the status quo, and they might have to reéducate themselves on
the law of negligence, too arduous a task in these trying times. Some might
claim it is impossible to apportion negligence between the parties, or that
the rule would be difficult to administer, that the outcome of a case would
be subject to the whims, the likes or dislikes of a jury or even the trial court,
but this is answered with the assertion that juries have exercised discretion in
criminal cases and determined the degree of guilt of a defendant for years,
that the admiralty rule as to damages, providing for apportionment of them,
has been successfully administered and that neither the state nor the federal
courts are experiencing insurmountable hardships in administering the federal
employees liability act. .

If complaint is made that it is injecting into our Kansas law a doctrine re-
quiring the defining of degrees of negligence, a doctrine firmly rejected years
ago, the answer is it has already been done to some extent in the guest stat-
ute. Who is there that would repeal this act? Certainly no one who is op-
posed to a comparative negligence statute.

Forward looking members of the Bar have viewed with alarm the tendency
of law business to disappear. In the wake of annual or biennial meetings of
legislative and congressional bodies appear new laws, many of which, contrary
to the layman’s belief, are designed to keep business away from the lawyers
and particularly to keep it out of the courts. Some of this legislation even
goes so far as to eliminate review or interference by courts. There must be a
reason for this, and to say the tendency is “New Dealish” hardly answers the
problem. The reason lies deeper than anything that shallow. The rise of
workmen’s compensation laws, laws to create committees for ascertainment
and awarding of damages in automobile accidents, to name a few, indicate a
public disgust if not distrust with the lack of facility or the failure of the
courts to expedite legal actions which deal with human injury and human suf-
fering and want that inevitably follow. The application of sturdy diligence is
required to get a final determination of a personal injury case in less than two
years after the injury has occurred. And no great confidence is established in
those who might use the court, if at the end of that time, a crippled plaintiff,
the jurors who heard and decided the case, the many friends and acquaint-
ances of all these, and even the trial judge, learn that the case has been re-
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versed by an appellate court, and not only reversed but because of contribu-
tory negligence so obvious it can be easily found by reading the printed ab-
stract of the record, judgment is entered for the defendant and the case
abruptly and finally ended. ‘ ‘

To say that such procedure in the courts could possibly inspire confidence
is to ignore and disdain human nature. No amount of explaining to these
laymen in close touch with a case so determined can convince them of the
justice and equity of the cause. Especially is this true if the plaintiff failed
only slightly to use due care and the negligence of defendant was rank and
gross. And pretty speeches by highly ethical, unpstanding members of the
Bar Association about the administration of justice will not satisfy the lay-
men who have followed the case, that justice has been done. :

The passage of the law proposed, or one similar, or one as enacted by the
state of Georgia, providing that:

“If the plaintiff by ordinary care could have avoided the consequences to
himself caused by the defendant’s negligence, he is not entitled to recover.

But in other cases the defendant is not relieved, although the plaintiff may in
some way have contributed to the injury sustained.”

would go a long way to remedy this present situation. Trial judges and ap-
pellate judges could be relieved from a tremendous responsibility and burden,
. and in the end a greater degree of justice would be done, and if justice is done,
law business is bound to improve with a reéstablished confidence of the fellow
most deeply concerned, the layman with a lawsuit.

The existing rule has the effect of putting a premium on carelessness, it does
not fairly determine the rights between parties where maximum speed and
unlimited output are the watchwords on every hand, and the complexity of
modern industrial practices have presented situations and conditions un-
dreamed of by the court which decided the case of the inebriated horseman
who galloped into the barrier across the highway and was injured by his
own contributory negligence.

The adoption of the comparative negligence rule is but one step toward the
improvement of the administration of justice, but it would be a long one. We
must, as lawyers, constantly beatr in mind that during the last one hundred
and fifty years our country has been transformed from a relatively simple so-
ciety into a highly complex urban and industrial nation. It is not surpris-
ing that the forces promoting the administration of justice have failed to keep
pace with so rapid an evolution. But failure in the past offers no excuse for
stagnation now. Dissatisfaction with our law as administered, according to the
late Justice Brandeis, has been due in a large measure to the fact that it has
not kept pace with the rapid development of our political, economic and social
ideals. We will, as lawyers, either accept this responsibility and modernize
our rules and concepts of laws designed to promote justice or we may expect
to see further encroachment upon the judicial field by the now despised boards,
bureaus and commissions. Or will we spend our time arguing the advantages
and disadvantages of a proposed chance and worry about how it could affect
some particular client who might not like it if such a law is passed?
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